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1 So that's my comment to this point. Best 

2 garbage that you can get, you've done the analysis, 

3 it's as close as you're going to get, but it's still 

4 garbage and that it's not what we need as far as 

5 accuracy. And we need to get to the best available 

6 resources that we can for the most accurate data 

7 that we can and then make the evaluation as to what 

8 really we can do with our aquifer, really what 

9 danger there is to the aquifer, and really how we're 

10 going to have to model our distribution system to 

11 take advantage of the exact situation that we have 

12 with the technology. 

13 CHAIR MOLINA: Okay, thank you, Mr. Arakawa. Although the 

14 Chair would prefer a better -- would call the 

15 information you know, I wouldn't call it garbage, 

16 but -- I think there's other adjectives we could 

17 use, but I respect your wording of the matter. 

18 Members, at this point more questions for our 

19 resource personnel? We have Member Tavares. 

20 COUNCILMEMBER TAVARES: Yes, thank you. Mr. Tribble, in 

21 

22 

23 

24 

25 

October 20th, 2001 you sent a letter to the Chair 

and the members explaining to us some points 

regarding the water availability in the Iao Aquifer. 

In the things you outlined there, have there been 

any changes since that time that -- particularly 
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1 number 3, or what you list as third, that under the 

2 current distribution of pumpage the regulatory level 

3 of 20 million gallons per day for the lao Aquifer 

4 does not appear to be sustainable? And do you have 

5 any comments about updating on information that was 

6 in this letter? 

7 MR. TRIBBLE: No, ma'am. That's based on our assessment 

8 of water level trends during the period of peak 

9 pumpage, which I think was in 1996 when that was 

10 right about 20 million gallons a day. And based on 

11 what the aquifer was doing at that point in time, it 

12 did not appear that it would be sustainable over the 

13 long term now. There were other issues regarding 

14 drought and so forth that may confound that, but the 

15 best information that we have and according to our 

16 assessment is the 20 million gallons, given the 

17 current infrastructure, wouldn't cut it over the 

18 long term. 

19 COUNCILMEMBER TAVARES: Okay. Thank you very much for 

20 that. 

21 CHAIR MOLINA: Thank you, Member Tavares. Any other 

22 

23 

24 

25 

questions for our resource personnel before the 

Chair asks for comments from the members on the 

facts of finding? Okay, seeing none, let's -- okay, 

Member Kane. 
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1 VICE-CHAIR KANE: Mr. Chair, actually my question would be 

2 for you in -- we've come to this point and have 

3 exhausted questions to our resource people, how 

4 what would be your recommendation for us to proceed 

5 on? And again, I think the question from the 

6 beginning was are we going to go as far as taking a 

7 position of providing a recommendation of this 

8 Council supporting or not supporting designation or 

9 are we going to proceed with perhaps a letter, you 

10 know, a recommendation of providing comments through 

11 I guess the Chair at the approval of the Council 

12 providing the comments as agreed upon by the body 

13 and then providing that to the State Water 

14 Commission? 

15 CHAIR MOLINA: Okay. Thank you for that question, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Kane. At this point, you know, the Chair feels 

that we're not water experts. We're elected 

officials, and I don't feel it's appropriate for us 

to -- in my opinion, to make -- I guess as a body to 

decide on designation or not. However, as 

individual Council members we do have the right to 

share our individual opinions with the Water 

Resources Commission. I just feel today's meeting 

should be used as just getting comments on the facts 

of findings. So that's the direction that I'm 
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1 looking at. But, members, for your information, if 

2 you prefer making comments today for the committee 

3 report, it has to be done today. If you make 

4 comments after today, it will not go to the -- go 

5 into the committee report. You would have to 

6 directed those comments directly to the State Water 

7 Resources Commission, just for your information. 

8 So at this point the Chair's preference is to 

9 hear comments from each of the members. However, if 

10 there is any member that would even consider making 

11 a motion to take a vote on designation, the Chair is 

12 open to that as well, but the Chair's personal 

13 preference is just making comments on the report. 

14 Member Kane. 

15 VICE-CHAIR KANE: Thank you, Mr. Chairman, and I'll just 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

provide a very brief comment or suggestion for the 

body to consider and then I'll yield -- you know, 

I'll yield to other comments. If we were to 

discharge, then we would pretty much lose all this, 

not the minutes themselves but not having a 

committee report. So I don't think that would be a 

good way to go, in my opinion. 

So maybe us passing out a recommendation to 

provide a letter of recommendation by the body --

and perhaps we can solicit comments between now and 
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1 the reading of the committee report or the adoption 

2 of the committee report at full Council that we 

3 could at that point as the Chair of the Council 

4 or the Chair of the Council receive written comments 

5 from the body we can incorporate into that -- some 

6 sort of letter and then we could act upon it at --

7 at the full Council. 

8 Now, I don't know if, you know, there's 

9 technicalities to that, but all I'm trying to do is 

10 provide us with time to reflect and put forward some 

11 comments that will be meaningful for the -- for the 

12 commission to consider, you know, short of yea or 

13 nay to designation. But anyway, I throw that out 

14 there. I would like an opportunity prior to this 

15 meeting ending. I was just reading to you a few 

16 things and putting it on the record, because this is 

17 a recessed meeting and there were things said and 

18 I'd like to provide some clarification to some 

19 issues that were introduced to this body, and prior 

20 to the adjournment of the meeting I'd like an 

21 opportunity to present some comments based on those 

22 things that were said. So thank you, Mr. Chair. 

23 CHAIR MOLINA: The Chair will permit that. Thank you, 

24 

25 

Member Kane. Member Arakawa has already made his 

comments. He did have to leave. Member Carroll, 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



PWT 10/18/02 73 

1 any comments on the facts of finding and anything 

2 else? 

3 COUNCILMEMBER CARROLL: Not really, Chair, because I was 

4 hoping to reserve my comments till after the 

5 election because I wanted to see what the Charter 

6 what things on the Charter passed or didn't pass 

7 because that would have varied on what my comments 

8 would be. I only wish that we could do this after 

9 the election would be more appropriate because 

10 that -- I mean, to me, it's very difficult for us to 

11 make except for I'd say guarded comments until we 

12 know the outcome. 

13 CHAIR MOLINA: Okay, thank you, Member Carroll. Member 

14 Hokama. 

15 COUNCILMEMBER HOKAMA: I have a different thought on this, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Chair, and that's why I asked our resource people 

what would be the general parameters of being -- of 

being able to give comment on this findings of fact. 

I'm assuming, Mr. Chair, that on page 81, which is 

number 4, conclusion, it states section --

subsection 1 and 4 meet the criterion under the 

State Water Code concerning the groundwater, and I'm 

assuming, that is, if we continued the practice of 

how we're going -- we continue to go down the same 

road, I think smart people, when you know you might 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

have problems, either stop or take a different route 

to ensure that you don't reach that negative impact 

point. 

So for me, one, again, not knowing what the 

people will choose on who will have responsibility 

of the water has an impact, but I'm assuming that we 

have more options than we have on Lanai with just 

one aquifer, that I believe, you know, acceleration 

of water source development, acceleration of 

transmission systems, putting integration patterns 

or tie-ins of the system to take water where we do 

have water to areas that need the water are options 

that make sense to me and that -- I still believe 

that is a smarter way to approach this request. 

Because the other thing is too, Chairman, if 

we if you want us -- or we're going to look at it 

in a very narrow point of view, then, again, my 

colleague had already brought forth in other 

discussions that we're going to look at other 

impacts of why we have the demands on existing water 

requirements, and the key thing is population 

continues to grow. So unless we're going to change 

other factors that impact the demand on the water or 

we're going to say, you know what, you may be able 

to have had your swimming pool in the past and have 
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1 watered your lawn, in the future you cannot have 

2 swimming pools and you cannot water your lawn 

3 because we're going to cut back on all total use of 

4 water and you only will have X amount of water. 

5 That's one way. 

6 And again, it's interesting enough, Chairman, 

7 as a side comment, we all talk about our great 

8 water. It doesn't stop people from buying $8 cases 

9 of imported bottled water from Costco. I mean it 

10 just amazes me that the commodity of water versus 

11 how we maybe should be looking at it as a natural 

12 requirement for everybody, instead of a commodity of 

13 a corporation to make money is interesting on maybe 

14 a more global philosophical discussion. But 

15 nonetheless, for me, I thank you for giving me wide 

16 parameter, because I know I'm, you know, going from 

17 a County to maybe a global perspective. 

18 But I think my comments would be that we need 

19 to be able to look at all the options and not just 

20 look at one option and that the only practice we 

21 will continue to do is the current practice of how 

22 we look and use water. I think we're smart enough 

23 not to recognize if it's bad for us we got to 

24 change, and so that would be my comments, Mr. Chair. 

25 CHAIR MOLINA: Okay, thank you, Member Hokama. Member 
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1 Tavares. 

2 COUNCILMEMBER TAVARES: Yeah, I would agree with Mr. Kane, 

3 that I would like some time to digest what 

4 information we have received from both the Water 

5 Director and from our resource people here, which 

6 have been extremely helpful in providing 

7 information. I thank you very much for that, and I 

8 know that you're trying to make the November 1st 

9 Council meeting for the final, so the report has to 

10 be --

11 CHAIR MOLINA: In by the 4th. 

12 COUNCILMEMBER TAVARES: It has to be done by when? 

13 CHAIR MOLINA: According to the letter, November 4th. 

14 COUNCILMEMBER TAVARES: No, no, I mean for the committee 

15 report to go to the Council? 

16 CHAIR MOLINA: Oh, it has to be in today. 

17 COUNCILMEMBER TAVARES: For the November 1st agenda, so 

18 you'll have till when to do that? 

19 VICE-CHAIR KANE: It has to be posted by next week Friday. 

20 COUNCILMEMBER TAVARES: Next week Friday. 

21 VICE-CHAIR KANE: Committee report -- this committee 

22 report, if something is sent out, we have to have it 

23 posted by next Friday. 

24 COUNCILMEMBER TAVARES: Okay. Can we have -- or by 

25 Wednesday, right? You need time to work on it. 
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1 MR. SALDANA: Right. 

2 COUNCILMEMBER TAVARES: Well, if we can possibly have a 

3 committee report but then discharge the 

4 recommendation part and each member write their 

5 recommendations and submit it to everybody else and 

6 then at the meeting we act on the recommendations, 

7 so we'll have the committee report and the 

8 recommendations from the Council, maybe that's a 

9 possibility. Because I see us going through each of 

10 the criteria or the findings of fact and making 

11 comments on that, and maybe if everyone of us who 

12 have comments about certain things, if we can get 

13 that together, then have the Council as a body act 

14 on it, and if there's a comment of mine that doesn't 

15 get accepted, then I will feel free to write a 

16 separate one directly to the commission. But I 

17 don't think it will help the commission if they get 

18 nine separate letters with -- you know, because then 

19 it's one -- we're representing one of nine people, 

20 so I think some consensus on comments would be 

21 helpful for the commission or for the staff of the 

22 commission. 

23 CHAIR MOLINA: Okay. It's my understanding that we can 

24 draft the committee report with all your comments. 

25 COUNCILMEMBER TAVARES: Well, I haven't made my comments 
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1 yet and I'm not ready to make the comments is what 

2 I'm saying. 

3 CHAIR MOLINA: But we have until Wednesday, according to 

4 staff. 

5 VICE-CHAIR KANE: Point of clarification, Mr. Chair. 

6 COUNCILMEMBER TAVARES: No. 

7 VICE-CHAIR KANE: Oh, I'm sorry. 

8 COUNCILMEMBER TAVARES: No. I think you're probably going 

9 to ask the same thing. 

10 VICE-CHAIR KANE: Okay. 

11 COUNCILMEMBER TAVARES: Is if we make our comments and 

12 give it to Gary, it doesn't represent what the 

13 committee has acted on. 

14 VICE-CHAIR KANE: That's right. 

15 COUNCILMEMBER TAVARES: It's only individual comments from 

16 individuals, but what I'm saying is that I think the 

17 commission would like to have comments from the 

18 body. 

19 CHAIR MOLINA: From the body itself. 

20 COUNCILMEMBER TAVARES: Yeah. If there are some that we 

21 can agree on, and that's a question too. 

22 CHAIR MOLINA: Okay, members. 

23 COUNCILMEMBER TAVARES: Mr. Kane was --

24 CHAIR MOLINA: Mr. Kane. 

25 VICE-CHAIR KANE: No, Mr. Chairman, if I may. I just 
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wanted to make a clarification that -- the summary 

of the designation process is outlined in the 

findings of fact, and with the completion of the 

draft, it's stated in the findings of fact that we 

are now in consultation with the Mayor, the County 

Council. So those comments are being recognized 

as -- we're being recognized as a body to provide 

comments, and that's why we're trying to somehow get 

written comments from the individual members and 

then incorporate those comments into one draft 

comment letter in whatever form we can make that, 

and then at the full Council on November 1st as a 

body go through that letter and strike what, you 

know, a majority of members don't feel is good and 

keep what a majority of members feel is good, and 

that is what we would do. 

Now, that wouldn't stop us, Mr. Chair, from 

once the election is over -- once the election is 

over -- because that is an issue too because of the 

political landscape and the Charter amendments and 

what not. This body would still have an 

opportunity -- this Committee as well as the Council 

meeting -- the second Council meeting of November 

would still have an opportunity to provide 

additional comments, an additional letter prior to 
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1 the November 20th meeting. 

2 Now, because we've given -- been given a 

3 deadline of November 4th by the commission, unless 

4 they don't provide public testimony at that meeting, 

5 we could still as a body provide additional comments 

6 at that meeting as a body in consultation with the 

7 commission. So I don't know if that's a question 

8 that maybe can be directed and would be recognized, 

9 and I don't see why they would not want to recognize 

10 something like that as far as additional comments 

11 because of the election and the other various issues 

12 that we feel are important to comment on for you 

13 folks to consider or for the commission to consider. 

14 MR. HARDY: The commission would take all comments from 

15 the Council for consideration. 

16 VICE-CHAIR KANE: And the only reason I ask that, 

17 Mr. Hardy, is because the commission has provided 

18 Ms. Nishioka, Deputy Director, has -- in her 

19 correspondence has made it clear that there is a 

20 deadline for us to provide those comments, and I'm 

21 suggesting that how would it be looked upon as us 

22 providing additional comments after that deadline is 

23 the point that we're trying to make. We're getting 

24 technical, but I'm just, again, you know --

25 MR. HARDY: I guess it just won't be part of the findings, 
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1 but it will be considered when they go through the 

2 deliberations at the November 20th meeting. So that 

3 would, you know, be a solid deadline. It's got to 

4 be in by then. 

5 VICE-CHAIR KANE: Yeah. Mr. Chairman, so, again, I --

6 CHAIR MOLINA: So noted. 

7 VICE-CHAIR KANE: I'm just trying to put all this stuff 

8 together and provide us with a vehicle to get these 

9 comments to the commission. 

10 CHAIR MOLINA: I know this is somewhat confusing. We're 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

break -- I don't want to say new ground, but we're 

having to deal with the time constraints of the 

Water Resources Commission wanting to have the 

meeting on Maui. 

Mr. Hardy, is there any way the Water 

Resource Commission can come back to Maui in 

December? Because it's just the way things have 

worked out here with the Charter, maybe Ms. Nishioka 

wasn't aware of the Charter proposals having to do 

with the Water Department factoring in her or the 

board's decision to have the meeting on Maui on 

November 20th. Because personally, as the Chair, I 

would like to see that decision being made on Maui 

and not in Honolulu. Is there any way that could be 

brought to her attention as to have the meeting 
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1 scheduled in December? 

2 MR. HARDY: Certainly I'll bring it to her attention and 

3 consideration. If not, if it comes before the 20th, 

4 we may come back again, the commission may request 

5 to come back again. It may not be December, but to 

6 make their decision on Maui. 

7 CHAIR MOLINA: I'm just guessing maybe Ms. Nishioka had 

8 a -- maybe there's a concern with the status of the 

9 election or the Resource Commission itself possibly 

10 being in existence after December 31st. Maybe the 

11 heightened concern for --

12 MR. HARDY: I don't think so. 

13 CHAIR MOLINA: Okay. I'm just speculating, but it's just 

14 the way things have worked out here with the Charter 

15 proposals and -- because initially the Chair -- I 

16 preferred taking this matter after the election, but 

17 then we got the letter and staff was told that we 

18 if we want the matter heard on Maui, it has to be 

19 done by November 20th and all the recommendations 

20 need to come in by November 4th. So that's why we 

21 took it up October 16th. Mr. Hokama. 

22 COUNCILMEMBER HOKAMA: Chairman, couple of things, please. 

23 

24 

25 

One, then I would ask my colleagues to authorize you 

to send an official letter representing this 

Committee to Ms. Nishioka regarding the request of 
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either a deferral or returning back to Maui for a 

decision by the Commission on Water Resource 

Management. 

If I can recall also clearly, Mr. Chairman, 

this is a creature established by the State 

Constitution, and therefore they have Constitutional 

standing. And regardless of what the Governor, 

whoever the Governor may be, it is not upon the whim 

of the Governor whether or not they continue to 

exist or not. It is by the will of the people of 

the State of Hawaii that this commission exists, and 

therefore, I'm not concerned whether or not they'll 

be around after December 31st or any time next year. 

The last thing I would say, Mr. Chairman, is 

that I think hearing from the members, while it may 

be difficult on timing, I think my colleague from 

Upcountry hit it on the head. I think we need that 

additional information, because I would like to 

and I will do my part to draft my comments in a more 

specific language to share it for consideration. 

Regardless of what we send, I think in the sense of 

we want to continue participation because it affects 

us, all of us as a County and a community that is 

critical. So I hope somebody can transmit that to 

Ms. Nishioka. 
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1 CHAIR MOLINA: And again, just for clarification, letter 

2 to Ms. Nishioka for a deferral and return so you're 

3 not -- you would want the meeting sometime in 

4 December rather than --

5 COUNCILMEMBER HOKAMA: I think it's a reasonable request, 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Chair, because I think, like anything else, I mean, 

you know, we will receive a very good sense of what 

the people of Maui want regarding the responsibility 

of water. And again, although Mr. Craddick brought 

up that one well, Well 5 I guess it was named -- and 

that's why I brought up about are we going to 

continue or how would we as a body, a legislative 

body, look at water, whether it is a natural right 

of all people, or all residents of this County, or 

it is a commodity that only those that can pay will 

have water. Then it may be for the County then to 

exercise its legal options by legislation or 

anything else to secure that if water is for 

everybody, that we go and secure those waters so 

that everybody has a right to it. 

And if we have to condemn it like land or 

we're going to view it as like air, everybody has a 

right, but we don't pay to breathe, breathe the air, 

then we're going to need to have good legal 

representation with good legal advice on the options 
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1 to pursue, because I -- my personal point of view, 

2 Chairman, is that water belongs to everybody. Itls 

3 a necessity for everybody, just like air. And I 

4 think government needs to ensure and protect 

5 hopefully that point of view. Okay. Thank you. 

6 CHAIR MOLINA: Okay. Thank you, Mr. Hokama. Member 

7 Tavares, followed by Member Kane. 

8 COUNCILMEMBER TAVARES: I lost my line of thought. Could 

9 we ask what format the comments are supposed to be 

10 in? Are we commenting on the 13 major findings or 

11 are we commenting on the criteria, the designation 

12 criteria? How would the staff want comments to come 

13 in so that we have a general idea of how to 

14 formulate those? 

15 VICE-CHAIR KANE: I have a copy of that letter from 

16 Ms. Nishioka in front of me, just for -- I mean if 

17 Member Tavares doesnlt mind and, Chair, if you donlt 

18 mind, 1111 just --

19 CHAIR MOLINA: Go, proceed, Mr. Kane. 

20 VICE-CHAIR KANE: -- read it, because I think in a 

21 

22 

23 

24 

25 

nutshell -- the short of it, that they donlt give us 

a technical way to respond to it. They basically 

say please submit your written comments no later 

than, and they donlt tell us how to submit those 

comments. You know, and in a nutshell the letter 
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1 is, you know, attached for your review and comments, 

2 the second paragraph is we are now in consultation 

3 with you folks, and the final one is please submit 

4 those written comments, and that's basically all 

5 they do for the request from us. So it's -- I -- I 

6 would take it as we would determine how we're going 

7 to submit comments to them. 

8 CHAIR MOLINA: I don't think Ms. Nishioka is real 

9 nit-picky, I don't think. 

10 Mr. Hardy, do you care to comment on that? 

11 MR. HARDY: Yeah, there's no -- there's no format that's 

12 required. It's free from. Although I might add 

13 it's -- we are looking for factual --

14 VICE-CHAIR KANE: Yes. 

15 MR. HARDY: information. So if something is definitely 

16 wrong in the report, that to your knowledge is wrong 

17 and you have the corrected figures, then please, you 

18 know, let us know. 

19 COUNCILMEMBER TAVARES: Okay. So we can make references 

20 to pages and sections 

21 MR. HARDY: Sure, sure. 

22 COUNCILMEMBER TAVARES: of the report? 

23 MR. HARDY: Sure, and that will make it easier. 

24 COUNCILMEMBER TAVARES: Okay. Thank you. 

25 CHAIR MOLINA: Thank you. Member Kane. 
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1 VICE-CHAIR KANE: Yeah, thank you, Mr. Chair. And it 
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seems like we're leaning towards, Mr. Chair, and 

however you as a Chair decide to get this out of 

Committee, we need some vehicle or something to pass 

out. So however we figure that part out, I'll be 

supporting you so we can get the vehicle moving. 

I'll briefly touch on the issue that I brought 

forward the last time, and that was with the Section 

174C-44, the first criterion, and the issue I 

brought up about -- regarding the authorized plan 

and that that -- instead of getting into all of that 

now, I'll save that, Mr. Chair, for when we get to 

the Council level and submit it as my -- as an 

individual member, my written comments for 

consideration at the full Council. 

However, Mr. Chair, if possible, I would like 

to just, again, as I stated to you during one of the 

breaks, just one clarification. It will take me, 

you know, a couple of minutes, and it's kind of 

reiterating what Mr. Hardy said, but just so the 

body understands, because our office did take the 

time to take a look at it, and it's with respects to 

the Koolau Agricultural Company Limited versus the 

Commission on Water Resource Management, et al. And 

that's the Supreme Court documents that our 
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1 colleague from South Maui dispersed at the --

2 CHAIR MOLINA: Wednesday. 

3 VICE-CHAIR KANE: -- the Wednesday portion of this 

4 meeting. And I just wanted to clarify that because 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that was distributed and was brought up as an issue, 

I just wanted to take this opportunity, Mr. Chair, 

to clear up any possible erroneous information so 

that the public isn't confused or misled, you know, 

and not intentionally, but that we can clear up some 

issues regarding what was dispersed in this 

committee. 

First, based on our colleague's questions 

from South Maui to Mr. Hardy, it seems that our 

colleague believed that the Koolau states that even 

if one of the eight criteria listed in HRS Section 

174C-44 is met, then it is mandatory that the 

commission designate the area. And if our colleague 

from South Maui's analysis of the Koolau case is 

correct, then, number one, because the commission 

has already found that two of the criteria has been 

met, therefore, the commission must designate is 

basically what conclusion should be drawn according 

to the point that our colleague was making. And 

ultimately if that was the case, then we're 

basically sitting here wasting our time, because it 
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would be an automatic thing. We'd just be going 

through some motion. 

So even if we do -- so I make that point, 

Mr. Chair, but even if we do look at the Koolau 

case, which was, again, was brought to our 

attention, we need to make sure -- and I think 

Mr. Hardy did mention this, that the Koolau case was 

a procedural one, whether or not the Circuit Court 

had jurisdiction to hear the case. Even a cursory 

review of the Koolau case showed that the sole issue 

appeal or the single point of error in that case was 

whether the court below the Circuit Court erred in 

ruling that it did not have subject matter 

jurisdiction over the applicant's or the Koolau's 

claim. 

More importantly, the Supreme Court gave the 

commission discretion to designate or not, and so 

I'm going to read, Mr. Chair, that the Hawaii 

Supreme Court did state, and I will quote this 

directly out of the documents that our colleague 

from South Maui distributed, that the commission's 

discretion under the designation scheme is broad. 

There are eight groundwater criteria and three 

surface water criteria that the commission shall 

consider in designation of an area for water use 
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regulation HRS 174C-44 and -45 1993, but regardless 

of how many or how few of the criteria are 

applicable, the commission shall designate an area 

as a water management area -- and this is the key 

one -- when it is -- when it can be reasonably 

determined that the water resources in an area may 

be threatened by existing or proposed withdrawals or 

diversions of water. 

The statutory designation scheme thus 

delegates the commission to the determination 

whether and when to bring an area under 

administrative management within the limitations 

imposed by its obligation to prevent any further 

harm, on and on. Accordingly, the commission, even 

if one or all eight of the criteria are met, still 

has the discretion to designate or not. The Supreme 

Court could some day rule otherwise, but at this 

point in time Koolau has, number one, addressed the 

procedural or jurisdictional issues and, number two, 

left the commission with the discretion to designate 

or not. 

So I needed to read that into the record 

because, again, an earlier phase of our meeting 

other comments were read into the record or stated 

in the record that, again, could cause confusion and 
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1 lead the public to believe one thing, when in 

2 fact -- and that's what we're talking about, 

3 facts -- it's not what it was. This is what it is, 

4 and that's I think important for us to have in the 

5 record so 20 years from now when we somebody 

6 who's crazy enough to go pull up the minutes of the 

7 Public Works Committee meeting of October 16th, 2002 

8 and they want to know what we're talking about, 

9 which is really important, believe it or not for 

10 institutional knowledge and understanding what 

11 happened 20 years ago, 20 years later, they have 

12 something to look at that's factual. So, Mr. Chair, 

13 thank you for providing me the flexibility of 

14 providing this information. 

15 CHAIR MOLINA: No, thank you for clarifying that, and 

16 again, just for clarification's sake, based on a 

17 Supreme Court ruling, the commission is not mandated 

18 to designate even if, say, all eight criteria are 

19 met. And as it was stated at Wednesday's meeting, 

20 one of our members said they shall -- I mean their 

21 interpretation was they shall, even though they have 

22 the criteria -- one or two criteria are met, but on 

23 the Supreme Court ruling it says they're not 

24 mandated to do so. 

25 VICE-CHAIR KANE: One final note, Mr. Chair, if that were 
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1 the case as well, in 1997 we would have been 

2 designated, okay, and we weren't, and we had four 

3 criteria then. We have two now. So point I hope is 

4 well, well made by all of us. Thank you. 

5 CHAIR MOLINA: Thank you for that clarification. Member 

6 Hokama. 

7 COUNCILMEMBER HOKAMA: Chairman, I have a recommendation 

8 for consideration, please. 

9 CHAIR MOLINA: Okay. 

10 COUNCILMEMBER HOKAMA: I would ask that the Committee at 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this time move out a recommendation -- move out a no 

recommendation to Council and -- for this reason, 

Chairman. One, we need to have a committee report 

to place on the Council's agenda for action to be 

taken. If we take no action, this will not this 

would not get reported out. Second, at the Council 

meeting there is -- by rules we have the ability to 

amend the committee report. That would give us 

sufficient time to work up sufficient language for 

comments or our recommendation that can take place 

at the November 1st meeting. At that time hopefully 

we'll be able to make those amendments with 

appropriate attachments and then Council can then 

take action, and I won't guess what the action will 

be, but take action on November 1st, which will 
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1 still be sufficient time to transmit to the State 

2 Commission on Water Resource Management. 

3 CHAIR MOLINA: Okay, Member Hokama. Any responses? 

4 VICE-CHAIR KANE: Second. If that's a motion, second. 

5 CHAIR MOLINA: Would you like to frame that in a motion, 

6 Member Hokama? 

7 COUNCILMEMBER HOKAMA: That's a motion, Chairman. 

8 COUNCILMEMBER CARROLL: Second. 

9 CHAIR MOLINA: Okay. It's been moved by Member Hokama, 

10 seconded by Member Carroll. Discussion? Okay, 

11 Member Kane. 

12 VICE-CHAIR KANE: Thank you, Mr. Chair, so maybe just to 

13 try and understand. If we're going to be sending 

14 those written comments to you as the Committee 

15 Chair, that could present an amendment to the 

16 committee report with, I guess, a -- one letter that 

17 

18 

19 

20 

21 

22 

23 

24 

25 

incorporates all the written comments from the 

members and that goes to you or it could come to 

Council Services. Again, I don't know the internal 

technicalities of whether or not a -- because it's 

still going to be in your possession coming towards 

us and we haven't officially adopted it, I think it 

would probably be the best to have those written 

comments sent to you as the Chair and then your 

staff incorporate all those comments into one formal 
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1 comment document that we can act upon at the full 

2 Council on November 1st. 

3 CHAIR MOLINA: We can do a floor amendment at the Council 

4 level. 

5 VICE-CHAIR KANE: Yeah. So if we can just incorporate 

6 that into the motion, if there's no objection 

7 from -- I mean just to consider, but if that's okay, 

8 if the maker of the motion has no problem with that 

9 consideration. 

10 CHAIR MOLINA: Okay. Hang on, members. I want to get a 

11 response from staff. Mr. Saldana. 

12 MR. SALDANA: Procedurally what we can do is go ahead and 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

collect the information from the Council members. 

Another option for the Councilor the Committee to 

consider is that we can draft a letter for signature 

for the acting Chair and introduce that as a County 

communication, being that the comments that will be 

received will be comments that were -- that came out 

of this Committee meeting. And I need to clarify 

whether or not we can incorporate comments like that 

into the committee report, but cleaner, it may be 

more appropriate if we went the County communication 

route. I mean we could do a committee report 

indicating no action or no recommendation on this 

matter and then in addition to that do the County 
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communication for the letter. 

2 CHAIR MOLINA: Mr. Hokama, your comments? 

3 COUNCILMEMBER HOKAMA: Chair, my suggestion to you would 

4 be that we send comments to you as the Committee 

5 Chair and have your Committee staff work it because 

6 it's still within the purview of this Committee, and 

7 until it goes on the agenda, it's not property of 

8 the Council. So I would think procedurally, 

9 Mr. Chairman, my -- that would be my suggestion to 

10 you, unless the members think otherwise, but I think 

11 it would be the best way to do it, sir. 

12 CHAIR MOLINA: Any objections? 

13 COUNCIL MEMBERS VOICED NO OBJECTIONS. 

14 CHAIR MOLINA: So we have a motion on the floor. Any 

15 other discussion? 

16 VICE-CHAIR KANE: No discussion. 

17 CHAIR MOLINA: Okay. Would anybody like the motion 

18 clarified? Everybody set on that? Okay, all those 

19 in favor of the motion, say "aye." 

20 COUNCIL MEMBERS VOICED AYE. 

21 CHAIR MOLINA: All those opposed? 

22 

23 

24 VOTE: AYES: 

25 NOES: 
ABSENT: 

Councilmembers Carroll, Hokama, Tavares, 
Vice-Chair Kane and Chair Molina. 
None. 
None. 
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1 ABSTAIN: None. 
EXC.: Councilmembers Arakawa and Mateo. 

2 
MOTION CARRIED. 

3 
ACTION: DEFER pending further discussion. 

4 

5 CHAIR MOLINA: Okay. Thank you. The Chair marks it 

6 unanimous. Okay, thank you, members. 

7 COUNCILMEMBER TAVARES: Mr. Chair, before you go on, 

8 Lucienne deNaie is here, and I was wondering if we 

9 could -- or I would like to ask her a question about 

10 whether Maui Tomorrow or her group or whatever study 

11 she did, if she is going to be submitting comments 

12 on this as a group. I know she received a grant to 

13 do some work on the aquifer. I think that 

14 information that we got is real helpful. But, you 

15 know, we don't need to incorporate her stuff if 

16 she's already going to do a report also to the 

17 commission. 

18 CHAIR MOLINA: All right, members, Ms. deNaie was listed 

19 as a resource person and we have a question from 

20 Member Tavares. Ms. deNaie, if you could take the 

21 mike, you have a question from Member Tavares. 

22 COUNCIL MEMBERS VOICED NO OBJECTIONS. 

23 CHAIR MOLINA: Thank you. 

24 MS. deNAIE: Thank you. Do I need to state my name for 

25 the record or is it already in the minutes? 
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1 Lucienne deNaie, resource person. 

2 COUNCILMEMBER TAVARES: Hi, Lucienne. Thank you. The 

3 question I had was I know you submitted to us a 

4 summary of your comments. 

5 MS. deNAIE: Yes. 

6 COUNCILMEMBER TAVARES: And I was wondering if you 

7 personally or Maui Tomorrow or some group is going 

8 to offer comments to the Water Resource Management 

9 Commission? 

10 MS. deNAIE: It is my intention to submit comments, but 

11 they would -- the report that I gave to you is to 

12 give you background information. 

13 COUNCILMEMBER TAVARES: Okay. 

14 MS. deNAIE: So as you consider this issue, these are 

15 details that are scattered among six or seven 

16 different reports and things, and many of the 

17 comments that came up here actually are sort of 

18 addressed in that document, you know, what pumping 

19 donlt we know about, whols doing what, et cetera, et 

20 cetera. Itls a reference document. I do intend to 

21 submit comments based on the findings of fact and, 

22 you know, reflecting on the accuracy, inaccuracy of 

23 any other information I might have, yes. 

24 COUNCILMEMBER TAVARES: Okay, thank you. Thank you for 

25 clearing that up for us. Thank you, Chair. 
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1 CHAIR MOLINA: Thank you. Any other announcements? Okay, 

2 see none. The Chair thanks everyone for their hard 

3 work. We went a little over the 4 o·clock goal, but 

4 I think it was well worth it, and the Chair thanks 

5 all the resource personnel for their involvement. 

6 This meeting is adjourned. (Gavel) . 

7 ADJOURN: 4: 12 p.m. 
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11 my ability, a true and correct transcript of the 

12 proceedings had in the foregoing matter. 
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16 DATED this 20th day of October, 2002, in Honolulu, 

17 Hawaii. 

18 

19 

20 

21 

22 

23 

24 

25 

"Jessica R. Perry, c~1 NO. 404 
/ Notary Public, Stat~ 0 Hawaii 

L- My Commission Expireg--:- 5/11/03 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 


